BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

DUGLAS ANTUNEZ-BENITEZ,
Employee,
\A

Hearing No. 1515634

ASPLUNDH TREE EXPERTS,

N Nt N N N N S N’

Employer.

DECISION ON PETITION TO DETERMINE COMPENSATION DUE (FOR

Pursuant to due notice of time and place of hearing served on all parties in

FEITURE)

interest, the

above-stated cause came before a Hearing Officer of the Industrial Accident Board in New Castle

County, Delaware on February 11, 2022 and March 7, 2022.
i v

PRESENT:

KIMBERLY A. WILSON

Workers’ Compensation Hearing Officer

APPEARANCES:
Matthew R. Fogg, Attorney for the Employee

Kristopher T. Starr, Attorney for the Employer




NATURE AND STAGE OF THE PROCEEDINGS

Duglas Antunez-Benitez (“Claimant”) was injured when he fell from a tree 1

o the ground

below while working for Asplundh Tree Experts (also “Employer” or “Asplundh”) ¢n September

8,2021. Claimant’s wage at the time of the accident was $1,441.04 per week, with a corresponding

compensation rate of $797.96 per week.

Claimant filed a Petition to Determine Compensation Due (also “DCD”) on §eptember 20,

2021 seeking an acknowledgement of his injuries as compensable, payment of his re
expenses and ongoing total disability from the date of the work accident. The part;
Claimant sustained a displaced fracture of the pelvis and a comminuted fracture of t
this incident requiring a surgery as well as other medical treatment. Employer conc
is a compensable accident but alleges that Claimant has forfeited his right
compensation benefits under 19 Del. C. § 2353(b) due to a willful failure to use a reas
appliance provided for the employee and/or a deliberate and reckless indiffereng
Claimant denies the applicéability of such.

By stipulation of the parties, a hearing on Claimant’s petition was held befor
Compensation Hearing Officer on February 11, 2022 and March 7, 2022. This is th
the merits of Claimant’s petition.

SUMMARY OF THE EVIDENCE

Wes Killebrew testified first on behalf of Claimant. He lives in a houssg

Claimant’s accident occurged and he witnessed the accident. On September 8; 2021

1 v
tree trimmers arriving somewhere between 2:00 or 3:00 p.m. He recalled that he foul
1 ‘
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offer the workers some water. As he was standing there, he saw two men up in the rees and one
or two men on the ground picking up limbs. Claimant and the other workers werge talking and
communicating a lot. Claimant was working a tree to Mr. Killebrew’s left side. Claimant went up
to trim the tree and there was a lot of communication in Spanish taking place. Claimgnt topped the
tree and when he did that, either his belt came off or the belt malfunctioned and he fell about 24 to
28 feet down to the ground. He landed in ivy but there were logs and unseen things under the ivy
as well.
Mr. Killebrew was standing at the back of his property by his fence and gate, and was not

even six feet from the tree that Claimant was trimming. He saw that Claimant had a belt on, and
that he was wrapped up on something using the belt. He was connected to the tree. When the tree
was topped and went to fail, the tree whipped and either his belt broke or it flipped off and then he
fell. Mr. Killebrew was only about ten feet from where Claimant landed on the ground. There
was a lot of activity after tlhat and Mr. Killebrew was not sure of what to do. There|were a lot of
workers whistling and running. Claimant was lying on the ground. The workers started to move
him until one yelled not to touch him. Claimant stayed there for about five to ten |minutes. Mr.
Killebrew went inside to get Claimant some water. He told the workers that they could use his
back yard to get an ambulance to Claimant, but he was not sure if they understpod him. Mr.
Killebrew did not call for?an ambulance, as it seemed that the workers had a procgss they were
following. He saw a truck drive across the field. Claimant was picked up and he did not look good.
I—;Ie was placed in the truck.
; On cross examination, Mr. Killebrew agreed that he is not an arborist or treg climber. He

i N

1§ not certified in rigging but had done rigging at heights in a past construction job. Injthat capacity,




he needed to wear full safety gear. He is not a regular tree climber. Mr. Killebrew had

line over the piece of tree Claimant was working on.

Devis Molina testified next.! He has now worked for Asplundh for about six

I

seen a safety

months. Mr.

Molina worked for Asplundh for less than two months at the time of Claimant’s accident. He works

as a helper to the foreman. This position watches everything and cleans and picks

Mr. Molina had never worked as a climber for Asplundh up until the date of this inc

almost always worked as a spotter before the accident. The spotter makes sure that

does things right. The sp tter also tells the climber if what is going to be cut will {3

or damage anything when the branches fall and to make sure that all of the equipmen

This includes the safety lines used by the climber. Mr. Molina had worked with Clg

the day of his accident and he knew Claimant to be a good worker.
On September 8, 2021, the workers left at 6:30 a.m. and arrived at the Rive

H

7:30 a.m. They left for a new site on River Road around noon. Mr. Molina was perfo

duties in the morning and afternoon, whereas Claimant had been in the bucket triz

morning and then was a climber in the afternoon.? The bucket is attached to an arm ¢
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the bucket goes up and down with the worker in it to reach the line. Mr. Molina was not aware that

he was going to be a spotter for a climber in the afternoon, though he was aware that
;
to be a spotter for someon;e in the bucket in the morning. There are job briefings tha

day before a job is started. Everyone on the crew reviews the job briefing forms,

he was going

t occur every

including the

general foreman (“GF”). The job briefing forms are signed. If jobs are switched dyring the day,

there is another job brieﬁﬁg.3

|

I

I Mr. Molina testified with the assistance of a Spanish language interpreter, Natalina Catalini.
2 Mr. Molina explained that the bucket is attached to a truck and the trimmer can stand in it to trim. H
climber, trees are actually physically climbed for trimming.
3 The job briefing form from September 8, 2021 was marked into evidence as Claimant’s Exhibit #1
I
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On the September 8, 2021 job briefing form (also “job briefing form™), t

indicates that Claimant would cut with the mini bucket with “Will” as the spotter

he first page

and “Chip”

cleaning and cutting brush. It also indicates that Claimant would be a climber in the afternoon and

that Mr. Molina would be a spotter in the afternoon. Mr. Molina did not work with Claimant in the

morning. He did not know|that he would be a spotter for Claimant in the afternoon when he started

working that day. His undl_brstanding was that he would be a spotter for someone V\)orking in the

bucket for the entire day.

When there are job briefings, potential hazards and necessary protective equipment to be

worn are discussed. On page two of the job briefing form, the block to the left of

talks about hazards of the job; to the right, there is a list to be checked off. The eigh

from the left is “fall from height” and it is not checked off on the form. There were d

a hazard of falling from heights that morning. Item number five talks about requ

protective equipment (also.“PPE”). There is also a checklist in that regard and the six

is “fall protection.” That also is not checked off.

Mr. Molina first knew that he was going to be a spotter for a climber when

humber three
th item down
iscussions of
ired personal

th item down

the GF Jorge

Vasquez told him that there was a change in plans and that he was going to be doing another job.

There was no job briefing before jobs were switched on September 8™ and Mr. Mol
spotter for Claimant who was working as a climber in the afternoon. Mr. Molina h
jbb briefing form the day %ﬁer the accident, on September 9. Mr. Vasquez asked )
sllgn the form the next day.:Mr. Molina testified that he should have signed a new job
béfore the change of jobs on the day of the accident. He was questioned about

Vasquez told him why he wanted him to sign the form the day after the accident,
' l
i
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4 Employer’s counsel objected to this question on the basis of hearsay; the Hearing Officer overruled
I
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testified that Mr. Vasquez said that he needed to sign the job briefing form so there would not be
any problems for Mr. Molina after the accident because he should have signed the form before the
accident happened. Mr. Molina does not recall reviewing the form before the accident happened.

Mr. Molina confirtned he had provided two written statements after Claimant’s accident.

He was asked to read the f‘irst statement into the record. Mr. Molina’s first written statement (also
“first statement”) indicateé that Claimant had been working with a foreman from the beginning of
the day until noon. They had been trimming to clear electric lines. The supervisor arrived around
noon and told them that they had another job to do because the electricity people were going to
turn the power off. Other coworkers arrived. The supervisor told Mr. Molina to go and work with
Claimant and two other coworkers. They had not had lunch. Mr. Molina went to where Claimant
was and they got the equipment ready to work the fence for climbing. They trimmed some trees.
The next tree was not very big but needed to be topped. It was a little bit thin. Claimant topped it,
and the tree moved a lot and the safety line came out and Claimant fell. The workers|all ran to him
and blew their whistles because they did not have cell phones. The supervisor then arrived. A
neighbor asked if he should call the ambulance and the supervisor said no that we were fine. The
supervisor then said that he was going to take Claimant in his pickup truck. He brought it over and
they all lifted Claimant up‘. Claimant was hurting a lot and he was unconscious becapise he did not
know what he was saying:. The supervisor took Claimant away in his pickup truck. This was the
énd of Mr. Molina’s first written statement.>
Mr. Molina agreeci that he had indicated in his statement that the workers had not yet had

lmch. They normally have lunch at noon. It is unusual for them to work through lunch. They had
not had any breaks yet at that point either; lunch is normally their first break. The accident had
i

5iMr. Molina’s first written statement was marked into evidence as Claimant’s Exhibit #2. It was translated into
English into the record by Ms. Catalini.
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occurred after 1:00 p.m. Mr. Vasquez wanted the workers to start doing the other job because the

electricity was off. He did not tell them when it would be coming back on. When que

whether Mr. Molina felt rushed, he answered “not exactly.” He was hungry and tired

|
stioned about

at the time.

Claimant was topping a tree at the time of the accident. Mr. Molina explained that this is

1

when the top of the tree is cut off. Claimant had his safety harness on while topping th

is tree. When

a climber is climbing a tree, they should use three ropes to tie off, but the minimumn necessary is

two. Claimant was attached to at least two ropes at the beginning; at some point, he was not

attached to at least two ropes though. Mr. Molina was asked to explain why this was

speculated that maybe because the workers were in a hurry and were hungry and j

get the job done and did not pay attention to what was happening because they we,

The first time Mr. Molina realized that Claimant was not connected to at least two roj
Claimant fell down; had he realized earlier, he would have told Claimant.

The afternoon this‘accident occurred was the first time that Mr. Molina ever

Claimant as a climber. Further, Mr. Molina had never worked as a spotter for any ¢

the case. He
st wanted to

re in a hurry.

pbes was when

worked with

limber before

this. He did not receive any training on the responsibilities for a spotter working with a climber.

He did understand that one of his responsibilities as a spotter was to make sure that the climber

was using all of the necessary equipment properly.

Mr. Molina’s second written statement (also “second statement”) was simil
!

statement, but he had elabforated on what happened with the tree that Claimant fell fi;
in the second statement that once Claimant topped the tree, the tree shook and t]
overlooped from the top (!)f the tree. In the second statement, Mr. Molina explaine

was swaying because it was not a very thick trunk.® After Claimant fell, the concly

1

1

6' Mr. Molina’s second written statement was marked into evidence as Claimant’s Exhibit #3. Tt w2
English by Ms. Catalini.
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Molina had reached was that the safety line had gotten loose. Mr. Molina had never assisted a

climber or seen something.llike that before.

N

A climber has a belt used to attach the climber to a tree. There are generally at least two

points to be tied off. Two are tied together on one branch and then the other is on another branch

in case something happens| there is always one left. There are times where there is a tope attached

to another tree in order to protect a climber from falling. Mr. Molina agreed that he first time he

realized that Claimant Was:not hooked to a rope to another tree was when he fell. He

supposes that

it was one of his responsibilities as a spotter to make sure that Claimant was hooked to a rope to

another tree. There were two more people present—Yony Benitez (also “Yony”) and Francisco

1

Pacos (also “Francisco™). Yony was a climber and Francisco was a spotter for Yony and they were

about two trees away from where Claimant fell. Mr. Vasquez was in the area too,

enough to see what happened.

but not close

Mr. Molina could not recall getting training that indicated that if any employee saw

something they felt was unsafe to call an all stop to the work. He agrees that it appears he had

signed the company policy relating to this with specific language that states, “I will allso call an all

stop when I see somethinig wrong or when I am unsure.”’ All stops had been talked about as a

group but Mr. Molina had not recalled receiving training on this. No one had

Claimant’s work before he: fell.

tried to stop

Mr. Molina was questioned if he could recall anything else about Claimant’s fall. He

testified that they had been working with time pressure and it was not a normal day| with a break

or time to get ready to do the job briefing in order to continue working.

i i

7 The “Company Policy Awareness” form signed by Claimant and Mr. Molina on August 24, 2021 was marked into

eyidence as Claimant’s Exhibit #4.




After Claimant’s falll, the whistles were blown. Mr. Vasquez arrived within a few minutes.
Claimant was awake but he;: seemed like he could not breathe. He was asked questions but seemed
to not know how to answejr. They are supposed to call 9-1-1 with accidents but they|did not have
a phone. Mr. Vasquez had | phone. Mr. Molina had told Mr. Vasquez to call 9-1-1 when he arrived,
but he had not called. Claimant was moaning and would not let them move him begause he was
hurt. The workers helped to lift and load Claimant into Mr. Vasquez’s truck. Only Mr. Vasquez
and Claimant traveled in the truck.

Mr. Molina later mét Claimant and Mr. Vasquez in the Christiana Care (also “ER”) parking
lot. Yony, Francisco and other coworkers were there. Claimant was already being freated in the

hospital when Mr. Molina arrived. Claimant had a green company shirt on with Asplundh written

on the back when he fell. Mr. Molina did not help with or observe Claimant take his Asplundh

shirt off at the ER.® !

On cross examination, Mr. Molina agreed that a picture from the Asplundh website appears
to be a job briefing where the work plan is discussed.’ It is a familiar scene to Mr. Molina. Safety
training occurs in groups. That is not depicted in this picture; the picture shows what happens in

the morning before the wquers leave the yard. Group training sessions are always [performed in

the yard.

Mr. Molina’s position at Asplundh was as a grounds person. It is an entry level position.

i
Mr. Molina is not a certified tree climber. He is not certified to apply a safety saddle|or the proper

rigging of ropes for tree climbing. The saddle that the climber uses attaches to the wdist and under

8 Employer objected to this question on the basis of hearsay because Mr. Molina’s answer con&tained reference to his
uhderstanding that Claimant had taken the Asplundh shirt off before he entered the ER and, at the hearjing, the Hearing
Officer overruled the objection. However, in arriving at a decision in this case, the Hearing Officer only considered
the language as written in this séntence because Mr. Molina testified that he arrived after Claimant had already entered
the ER and was apparently not 4 witness to the events surrounding the removal of Claimant’s Aspluridh shirt.

This picture was ultimately mgrked as part of Employer’s Exhibit #5 (page 2).

9
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the legs to form a seat; attached to the front part of that belt is a metal carabiner. The

usually attach the main climbing line (also “main safety line” or “main line”) to that
main line is tied off and secured to something else it will suspend the climber. Two s
lanyards are also attached to that same apparatus. The main line, a thick rope, is su
secured to a tree at all times. The two safety lanyards, however, can be moved during

the climber ascends the tree, he or she loops the lanyards to secure position on the tr

climber will
hook; if that
afety lines or
pposed to be
climbing; as
ee. The main

ne is to keep

safety/climbing line is always secured to the tree and the point of the main safety li

the climber secured to the tree 100% of the time. It prevents the climber from falling out of the

tree, while the safety lanyards are only used to keep the climber at a certain position

do the trim work. If the safety lanyards become dislodged, the main safety line and th

in the tree to
e climber are

se or biggest

still secured to the tree. The main safety line is supposed to be secured ina Y at the b

1

part of the tree; if there is no natural notch in the tree, the main line is secured to an adjacent tree.

The main line is supposed to be secured to a tree before the work begins. The main safety line was

not attached to the tree Claimant was working on when he fell.

Mr. Molina was questioned about Asplundh’s lifesaving rule/policy called “100% tied in.”
| |
He admitted that his signaliure is on a form dated August 6, 2021 called “New Emplloyee Safety

Orientation (LCQS)” acknowledging this policy.!® He had received safety education as a new

employee to include lifesaving rules and safety while climbing trees. This form also acknowledges

that Mr. Molina was trained on the work of a spotter. He agreed that perhaps the number one safety

directive at Asplundh is that a climber needs to be 100% tied into a tree before climbing it. If a

worker is not 100% tied info a tree when climbing, the worker is considered to be free climbing a

|

.
1
|
i

This form was marked into evidence as Employer’s Exhibit #1.
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tree; if Asplundh becomes aware that a worker is free climbing a tree, the wo
terminated.

The job briefing fon is filled out by the crew foreman. Claimant was a crew
was directing the operation of his and Mr. Molina’s two-person crew at the time of
The job briefing form doesJ: appear to have Claimant’s signature on it. Mr. Molina w
Claimant prepared the form; though, according to the form, Claimant was in ¢

operation involving the tree he fell from. Also, according to the form, rigging and

would be involved in the afternoon. “Job hazard assessments” was also checked off,

from height” was not checked. There is a box that states “Foreperson Acknowledgr

assessed the crew and it is able to perform the task(s) at hand safely. If no, do NOT j

the task.” The box for “yes” is checked off. The form then states: “IF THE JOB C

|

Vrker will be
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'Ithough “fall
nent: I have
proceed with

ANNOT BE

PERFORMED SAFELY, STOP THE JOB AND ASK FOR ASSISTANCE!” Mr. Vasquez asked

Mr. Molina to sign this form the day after the accident.

Mr. Molina did not see the main safety line attached to the tree that Claimant

was working

on. Mr. Molina did not realize that Claimant was not 100% tied in to the tree untill he fell. He

would have stopped the operation if he realized that Claimant was not 100% tied into the tree.

Every employee is responsible for safety on site. A foreperson would have more ady|

anced safety

training than a grounds person. Mr. Molina agreed that in the afternoon they were rushing on the

. l
job, did not pay attention and were in a hurry.

On redirect examinz}tion, Mr. Molina became aware that Claimant was not se

cured by the

main safety line because wl?en he fell the main line was not tied up. The main line was attached to

Claimant’s harness though. It was the other end of the main safety line that was not afj

tre'

11

¢ Claimant was climbing or to an adjacent tree. Mr. Molina noticed that the othg

tached to the

r end of the




main safety line was lying on the ground near to the tree Claimant had been climbing
end was hooked to Claima

this until after the accident.

Mr. Molina did not notice
The first time that Mr. Molina saw the job briefing form was the day he sign

after the accident. He was not aware that he would be working with Claimant as a

just before he worked with Claimant that afternoon. There was no separate job briefj

|
started the job with Claimant.

On recross examination, when Mr. Molina saw the other end of the main sa

was not attached to Claimant it was not attached or tied off in any way. This violate

“100% tied in” lifesaving policy. It is the most important element of keeping a clin

and not falling and being injured. If Claimant had been tied off 100% in terms of thg

line per this policy, when the overtopping end came off, Claimant would have been

the air by his safety harness.

ht’s harness. It was not tied to the tree that Claimant was ¢

and the other

climbing, but

ed it, the day
climber until

ing before he

fety line that
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iber in a tree
> main safety

suspended in

The Hearing Officer questioned Mr. Molina. The main safety line secures the climber to

the tree. There are also two safety lanyards that loop around the tree and keep the

certain level of the tree. Claimant was topping the tree or cutting the top off away fron

at the time of his accident; when the tree was topped, one of the two safety lanyards

the cut portion of the tree, ?Iso known as “overlooping.”
There is one or two minutes of preparation once one tree is finished and th

climbed. During those one to two minutes, Claimant had observed possible hazard

were in a hurry to finish. Claimant did not pay attention and had underestimated the 1

C;laimant fell out of had a rmaller trunk, so it would have been justified to tie off to

!
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It would not have been possible to tie off the main safety line to the same tree; it was

i
atree. ;

On further recross ﬁ‘xamination, the climber makes the decision on where to ti
I

too small of

b off the tree.

There was no natural wedge to tie off onto the tree they were working on when Claimant fell.

1

! '
Claimant was not free clirqbing the tree. He was climbing up with the safety lanyard. Mr. Molina

admitted that Claimant’s main climbing line was not secured to anything other than;
is a direct violation of the lifesaving rule of Asplundh. The “100% tied in” policy is
rule preventing someone from being killed or seriously hurt when falling from a tree

Eric Johnson, M.D., an orthopedic surgeon, testified by deposition on behalf o

His initial contact with Claimant was at Christiana Care after the September 8, 2(
Claimant had been at work when he fell from a tree and sustained a fracture to
fracture to two ribs and multiple fractures to his pelvis. He required a blood transf
significant internal bleeding.

Dr. Johnson operatpd on Claimant for his pelvis fractures the day after the
September 9, 2021.

Claimant has been totally disabled since the surgery. He has a four to six n

which sometimes could last six months to a year, depending on how much fixation
done. i

i

Dr. Johnson revie{?ved the last medical note from December 15, 2021. C
marking progress. He still demonstrated some weakness and difficulty mobilizing

continue with physical therapy for strengthening. He remains totally disabled from

1

er'pployment. Dr. Johnson confirmed that Dr. Hanley had indicated in November 2021
t

I
|

|

u br. Johnson’s deposition was Irnarked into evidence as Claimant’s Exhibit #5.
i
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be three to six months before Claimant could be considered for work activities.

require more physical therapy to include work hardening in the future.

All of Claimant’s treatment regarding these injuries have been reasonable, n

causally related to the September 2021 accident.

On cross examination, Dr. Johnson had not provided direct trauma or ER care

He was called in to treat Claimant’s pelvic fractures. Claimant told him he had been a

laimant will

ecessary and

to Claimant.

tree trimmer

and was up in a tree and fell. The initial triage records indicate that Claimant had fallen off of a

ten to twenty foot ladder onto grass and Dr. Johnson is not sure the reason for this inconsistency.

The mechanism of Claimant’s injury in falling from a height is capable of producing t

hese injuries.

Dr. Johnson agreed that if Claimant had not fallen, he would not have been injured in this way.

Yony Benitez testified next.'? He has been employed with Asplundh as a forej

man for three

)
H

years. The responsibilities of a foreman include making sure that himself and the ather workers

are safely working. Mr. Benitez knows Claimant and has worked with him many tin

observed Claimant doing anything he believed to be unsafe.

1es. He never

Mr. Benitez recalls§ Claimant’s accident. It was around 1:00 p.m. Mr. Benitez was asked to

|
provide a written statemen}t surrounding Claimant’s accident. The statement indicate
of the accident was going ‘bout normally with Mr. Benitez working with two cowork
in a bucket on a main road. Around noon, the supervisor Mr. Vasquez told Mr. Be
another address with Francisco. He said that they needed to finish a job to take advan

had already turned the electricity off. They arrived at the new location. They did n

because Mr. Vasquez wanted the job done. Mr. Benitez gathered his tree climbing e

1

12 Mr. Benitez also testified with the assistance of a Spanish-language interpreter, Ms. Catalini. I
during questioning that Mr. Benitez is not related to Claimant, though they share the same last namg
t0 “Yony” or “Mr. Benitez” references this witness as opposed to Claimant himself.
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1
1

went into the woods to start trimming. They had already finished trimming a couple of trees.

Claimant was trimming the next tree but the tree needed to be topped. He topped it

i
but, when he

|
did that, the tree moved in a swing and the safety line got loose and he fell from tll1e tree. They

blew the whistle to ask for help because there were no phones to call the ambulance. The supervisor

Mr. Vasquez arrived. The workers started to help Claimant, whom Mr. Benitez b
unconscious. The owner of the property asked if they wanted him to call an am

supervisor said no, and that they were fine. The supervisor then said he was going to t

slieved to be

bulance. The

ake Claimant

to the hospital in his pickup truck. They moved Claimant to the truck and he was complaining of

[

pain. This was the end of Mr. Benitez’s statement.'?

Mr. Benitez confirmed that the electricity was cut off when the accident happened. The

trees needed to be cut beca}lse they were burning. Mr. Vasquez wanted to finish this j
electricity was turned back on. Normally, they would turn the electricity back on at
p.m. because it cannot be off for too long. There was no lunch break. The workers ha
yard at 6:15 a.m. with the trucks arriving at the worksite at 8:30 a.m. There were no
morning before the lunch break; if someone has food from home, they could eat d
briefing but otherwise no break.

The job briefing is held in the work area where the hazards are being observed
had a job briefing in the mbrning but not in the afternoon when he went to work wit
the job changes, there is supposed to be another job briefing before the new job is 3
was no new job brieﬁng. because by the time everyone arrived it was ab'f)ut 12
everyone was already wor‘king. Mr. Benitez’s boss told him to just grab his equipm

where Claimant was working. Mr. Benitez arrived to help and support him. He did

!

13 Mr. Benitez’s statement was marked into evidence as Claimant’s Exhibit #6.
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job briefing because many were already working and everything was fast. There was a lot of work
to be done and it was only Claimant’s and Mr. Benitez and two others. Mr. Benite?:, did not feel
rushed per se but he was there and told that he needed to end this job before the elegtricity came
back on and it felt in his mind that it needed to get done before then. He did feel like|he needed to
hurry up with the job.

The lunch break was normally between noon and 1:00 p.m. Sometimes fthey worked
through lunch but, even when they did, they would take twenty minutes to eat something and then

continue. On this day ther¢ was no time to eat anything. Mr. Benitez was hungry at|the time that

Claimant fell. Mr. Benitez and someone else had been joking around about being hungry. Mr.
Benitez was also tired at the time.!*

Mr. Benitez witnessed Claimant’s accident. He had come down a tree when he was finished
trimming it and Claimant was in front of him. He was waiting for Claimant to finish so that he
could move onto the next tree because one cannot walk around while someone els¢ is trimming.
Claimant’s safety line appeared to be tied but everything had happened very quickly. Claimant
finished topping the tree but next thing Mr. Benitez knew, Claimant was falling down. Mr. Benitez
could not say if Claimant was doing anything wrong in falling. He agreed that there is a harness
that goes around the legs and waist like a saddle/seat with a metal clip at the front. The main line
is hooked in a Y of the tree that is being climbed or to an adjacent tree. That has to be done every
time someone climbs a tre;e. It was not attached to another tree because that takes time to look for

another tree; when you’re in a hurry, you do what you can. It is the company rule but two points

i
l
I J
t
1
l
i
I

'4 Employer’s counsel objecte}to this questioning on the basis of relevance. Claimant’s counsel resfponded that the

rblevance is that the standard for forfeiture includes deliberate or reckless behavior versus|something like

thoughtlessness. The Hearing Qfficer overruled the objection.
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. I . . . .
of safety is acceptable. There are times when the climbers just use two points of safe

three, including Mr. Benitez.

ty instead of

i
1

On cross examination, Mr. Benitez is not related to Claimant. They are friends that are

1
from the same country but are not family relations.

The main safety line that is attached to the safety saddle is the one that must be tied off to

the tree or to adjacent tree. However, it is common to them to use a two safety

line because

sometimes the tree does not allow for three. The lifesaving rule is a company and safety

requirement but occasionally they climb up the tree with just the two safety lanyards. He agreed

that there are three lines attached to the safety saddle and they have to use at least two including

the main line and one other lanyard any time they climb. He agrees that if the policy i

and just the two safety lanyards are used to climb a tree, it is a violation of the comj

1

policy; he added that sometimes they are working trees with no point to attach to and

line to attach to with this tree. He agreed that that is when they must attach to an ad

secure themselves. Mr. Benitez’s main line was attached to the tree he was trimr
rushed the day of this accident but he still attached his main line to trim his tree. He ¢
if Claimant was 100% tiedi in to his tree because everything happened so fast. He dic
one of the two safety lanyélrds overlooped the tree and Claimant fell out of the tree t
If the policy of being 100% tied in had been followed, Claimant would not have f3

tree to the ground.

On redirect examination, Mr. Benitez testified that he and Claimant di

. . . .
conversation about using the safety lines or not.

i
S
!

9

Francisco Pacos’s.written statement was translated into the record, by stip

Lo L o
parties. The statement 1nq1cated that Mr. Pacos was working with one of the grouj

|

'
i
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1

was divided around noon and Mr. Pacos and his coworker were asked to help Claimant. They

arrived at the work site ancjl Mr. Pacos’s coworker started to climb a tree with Claimant climbing

the next tree. Mr. Pacos and the other workers were a little stressed, tired and had not had Iunch.

Mr. Pacos’s coworker finished first and then they decided to wait for Claimant to finish in order

to continue together. The tree was a little bit thin and that is why Claimant decided
{

to top it. The

only thing that Mr. Pacos saw was that when Claimant topped the tree, he moved backwards and

fell on the ground. They rén to where Claimant was and tried to calm him down. They blew the

whistles because there were no cell phones to call 9-1-1. Then the supervisor arrived. A person

who was on the properly asked if he should call 9-1-1 and that supervisor said that we were fine.

He said he was going to get his vehicle and take Claimant to the hospital. Mr. P
coworkers took Claimant to the supervisor’s vehicle and that is all that he saw. Thi

of the written statement. !’

ACOS and two

s was the end

Jorge Vasquez testified next.'® He has been a general foreman for Asplundh for eight years.

He has worked for Aspl‘undh for ten years as a ground trimmer, climber, bucket operator,

specialized equipment operator, foreman and GF. The responsibilities of a GF includ

e supervising

of crews and safe performiance of jobs, training employees and reviewing and enforcing policies

and work procedures. The safety of employees is the most important thing for A

splundh. The

lifesaving rule is taught td all Asplundh employees from day one of employment. Three points of

1

contact are necessary for safety. Any employee that sees something unsafe can call

the work.

15 Mr. Pacos’s written statement was marked into evidence as Claimant’s Exhibit #7.
16 Mr. Vasquez also testified with the assistance of a Spanish-language interpreter, Ms. Catalini.
* ]

l 18

an all stop of




Mr. Vasquez has been familiar with Claimant as an Asplundh employee for about three

!

years. He is a good employ' e. He generally follows policies and procedures in the three years Mr.

Vasquez has known him.
has not had any prior disciplinary actions in terms of fall protection.
Mr. Vasquez is very familiar with job briefings. He reviews them and

employees on how to perform quality JBs. Every foreman of a crew is responsible

e has not observed Claimant violating any company safety| policies. He

he trains all

to fill out JB

forms. Mr. Vasquez does not necessarily review JBs before the work begins. Every time a task

changes a new JB needs to be prepared; if there are multiple tasks within one day, there would be

more than one JB in a day for any given employee. Everyone participating in the JB is supposed

to sign off on it. Mr. Vasquez did not review the JB for the day Claimant fell prior to

the accident.

He agrees that there was a new afternoon task assigned to Claimant, Mr. Molina, Mr. Pacos and

Mr. Benitez on September 8, 2021. Mr. Vasquez testified that he gave the workers th
about the different task for the afternoon in the morning, however. He told them
about the first job and then, after that, that Claimant would have a new task in the 4
climber. He agreed that “fall from height” and “fall protection” would be hazards tha
been checked off on this JB form for the afternoon work.

Mr. Vasquez denie;d that Mr. Molina was asked to sign the job briefing forn

the September 8, 2021 ajccident. He also denied making any changes to this dq

Claimant fell. He also did not instruct anyone else to make changes to the form aftet

On the day of the accident, work began at 6:30 a.m. It is the normal start tirrJ

multlple locations to be \?/orked along River Road that day. Mr. Vasquez denied t

ﬁrymg to take advantage ch the power being off in getting the work complete. He te
Power is turned off between 10:00 and 11:00 a.m. because customers do not want tlj

+
'
i

1

{

|
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once the work is finished, Lhe electricity then can be turned back on. Employees are not pressed
on time or told not to foll(;>w safety protocols or procedures when the power is turped off. The
power was off when Claimant fell. The power was cut around 10:00 or 11:00am and was supposed
to come back on around 12:30 or 1:00 p.m. or so. Mr. Vasquez had not made the decjsion to work
through lunch that day; it was made by the forepersons. He never told anyone that he wanted the
job to get done before the ?ower was turned back on.

Mr. Vasquez testified that a spotter is a person assigned to watch an employee in a bucket
or as a climber. It is a backup person to make sure that the climber did not miss something. Safety
is important. Mr. Vasquez has worked as a spotter before and has many times observed a climber
doing something that is nq‘!t safe. He stopped the work. One responsibility of a spolﬂer is to make
sure that the climber is doing everything safely.

Mr. Vasquez completed a “GF Report” in the days after the work accident. The report
indicates that Claimant was climbing a tree that was about 34 feet tall. He had been using only one
point tied in with a 2-in-1 safety lanyard and no rope was placed on the tree in the [process to be
topped off or to any adjacent tree. He had been about 15 feet off the ground to remove the top of
the tree using only one ling of the 2-in-1 safety lanyard around the tree. When the top was cut with
the chainsaw, the top of tile tree detached and it caused the tree to shake back and [forth, forcing

his safety lanyard to overl6op above the cut he made. This left Claimant with no tie in point to the

tree and he fell to the ground. Mr. Vasquez also described the process of him driving Claimant to
l

i

a clinic and ultimately to an ER. That was the end of the typed statement.!”
Mr. Vasquez explT:]ined his conclusion that Claimant had only used one point tied in with

1

g 2-in-1 safety lanyard with no rope placed on the tree to be topped off or to an ad?acent tree. In
t f

|

17 Mr. Vasquez’s “GF Report”was marked into evidence as Claimant’s Exhibit #8.
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order to be 100% tied in, the climber needs to put the main climbing line in the crotch of the tree

and then use two lanyards around the tree; if one is 100% tied in, one would never fal

from a tree.

If something happens with one line, there are two more lines to support the climber hecause there

are three points of contact with the tree. There always should be three lines of contact and only

two cannot be used. Mr. Vasquez got the information that Claimant was only using

one point of

contact from Claimant’s coworkers Mr. Molina, Mr. Benitez and Mr. Pacos. Mr. Vasquez had not

observed Claimant climbing or falling from the tree himself.

Mr. Vasquez was notified of Claimant’s fall from Mauricio Dega. This was zllround 12:40

or 1:00 p.m. He had heard the whistle and let Mr. Vasquez know. Claimant was sitting
water and talking when Mr. Vasquez arrived at the accident site. Claimant told him h

a little back pain. No one asked Mr. Vasquez to call an ambulance. Mr. Vasquez as}

land drinking
e was feeling

ced Claimant

if he needed an ambulance but Claimant had said an ambulance was not necessary. The homeowner

had not come out and talked to Mr. Vasquez. Claimant had asked for assistance in terms of getting

him to Mr. Vasquez’s truck. Mr. Vasquez knew that Claimant had fallen from a tre
coworkers told him.

Mr. Vasquez used GPS to try to find the closest medical facility but it turned
Veterans Hospital so he decided to go elsewhere. He then took Claimant to the Conce
40, but then he was told that it was by appointment only. Someone at Concentra told
to go to Christiana Hospital, so he took Claimant there. The GPS data shows
d‘eparting 12 Lodge Lane at 12:47 p.m. He then arrives at 1114 Rodman Road lat 1:28

! a
there for about 13 minutes. He then arrived at Concentra at 2:02 p.m. and was |

i

thers were in the parking lot because Claimant had left his wallet and phone in

‘
1
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wanted it brought to him. T}
Mr. Vasquez could not go
wheelchair for Claimant, hg

knows nothing about that.

fallen at work. He later learned that Claimant’s injuries were significant.

On questioning by Asplundh’s counsel, Claimant was a crew foreman and }

was his GF on the date of the accident. Mr. Vasquez was in the general area where C

working. As a crew foreman, Claimant was directing the safety of his crew. Each

responsible for his or her own safety. Safety is everyone’s job at Asplundh. As a cr

Claimant would have been trained on and promoted as a grounds person, general trim

tree climber, bucket operator and crew foreman. He would have had safety training
]

preceding levels including éafety saddles and harnesses and rigging and tying off. A ¢

is the first supervisor level position at Asplundh.

he ER records indicate that Claimant did not go inside unti

inside the ER because of COVID-19 restrictions. He L

12:43 p.m.'8

1ad gotten a

wever. He was not sure if Claimant’s Asplundh shirt was removed and

Mr. Vasquez did not instruct Claimant to tell the ER that he had not

VIr. Vasquez
laimant was
employee is
ew foreman,
met/laborer,
on all of the

rew foreman

The 100% tied in rule is the primary safety rule for tree climbers. It means that the climber

has to be tied up correctly ;all of the time, when going up or down the tree, when p
i

when using a tool like a hand saw, chainsaw or clipper. It also applies while working
or the buckets. The purpos: of this rule is to make sure that while a tree climber is at
the workers cannot fall from a height out of a tree. This rule is meant to prevent the ¢
injury that Claimant suffered in this accident. It is meant to avoid death or serious ph

to an employee.

The safety saddle isll what a tree climber uses to tie in. It goes around the groin
i .

wiaist. It makes the climber stable on the tree positioning the body in balance with

i i
| i
LE F he GPS data from Mr. Vasquez’s work truck was marked into evidence as Claimant’s Exhibit #9.
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safety lanyards. The climber sits in the safety saddle like a seat. The main line is sécured to the
safety saddle by a carabin%r to the tree that keeps the climber 100% tied into the tlt'ee. The two
safety lanyards coming aro:und the front are just meant to tie the climber to a certain level of the
tree to work. The main line; is secured to the strongest part of the tree, it is tied to it and then that
is attached to the safety sea:t; if that type of notch is not available in a particular tree, it needs to be
attached to a strong adjacent tree. If a tree climber is 100% tied in and the safety line overloops,
the main safety line will suspend the worker in mid air or ease the worker back intq the body of
the tree.

The job briefing is also part of the safety policies and procedures. It is also a tool to use to
evaluate the risks of the work. Each foreman has to be prepared to do the job briefing. There is a
need to review procedure and the job assigned and check the energy source. All dangers have to
be assessed and recognized and steps need to be taken to mitigate any dangers. Additionally, they
also look at PPEs and inspect the tools. There are safety policies concerning the use |of ropes and
rigging, on the use of safet;/ saddles/harnesses, on job briefing and checklists, the usg of PPEs, on
the role of grounds persons/spotters and the use of alerting devices/whistles. There are many
separate training sessions f;)r all Asplundh employees on the safety policies and procedures.'® Mr.
Vasquez confirmed that QIaimant’s signature is present as being successfully trained on these
policies and procedures.?’ Additionally, he had training on certain Asplundh accidents that had
occurred and how to avoid similar accidents.

On the morning that this accident occurred, Claimant was assigned to trim branches in the
tré:es. He and the other groups were given the work assignments in the mornirig. The job briefing

form reflects that Claimant and Devis Molina were a two-person crew as a tree climber/cutter and

19 The “Safety Training Log” was marked into evidence as Employer’s Exhibit #3.
20 Claimant’s “Capataz Destrezz"s Finales” training packet was marked into evidence as Employer’s Exhibit #4.
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a grounds person/spotter, respectively. As the crew foreman, Claimant was responsible to assess

the work, follow the steps in the job briefing and identify any dangers. Mr. Vasquez did not fill

out the job briefing form;|as the crew foreman, Claimant would have filled out the form and

reviewed it with his crew beéfore the work began. Claimant signed the second page as crew foreman
and filled out all of the Sections including the check boxes. “Fall from height” and “fal] protection”
were not checked off.

After Claimant’s fall, Mr. Vasquez never had an opportunity to see Claimant’s equipment.
He was busy attending to Claimant and getting him to treatment. Mr. Vasquez did notreturn to the
scene until the next day. He did not notice anything amiss with the safety saddle or the ropes and
rigging when he observed it the next day. He investigated the accident. His conclusion was that
Claimant had violated a lifesaving rule because he was not 100% tied up and that is why he fell
from the tree. He failed to properly use the safety training and equipment provided tolhim the day
of the incident. He failed to ‘adhere to the 100% tied in lifesaving rule, the culture of safety and the
other safety rules on the day of this accident. Had he properly used his safety equipment and
training and been 100% tied in, he could not have fallen out of the tree. There is no excuse for not
being 100% tied into a tree at any given time.

Claimant’s counsel ctluestioned Mr. Vasquez again. If policies and procedures are followed,
accidents should not happeil. However, accidents still do happen, as evidenced by sgme reviews
shared with employees of other Asplundh accidents and injuries that have occurred, They share
these incidents that happeﬂ as lessons to improve safety so that accidents do not happen in the
futture. A spotter is one safeguard in place to prevent accidents. Mr. Vasquez has worked as a

spotter in the past and has stopped climbers when they have not been wearing gloves while working

i
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with a chainsaw or hand saw. He would stop a climber from climbing if the climbers were not

100% tied off.

If Claimant fell, he must not have been 100% tied off. Mr. Molina was Claimant’s spotter,

according to the job briefing form. Mr. Vasquez is not aware of whether anyone calle

d an all stop

before Claimant fell. He was not there. No one reported that there was an all stop during Mr.

Vasquez’s investigation.

Mr. Vasquez did not realize that an ambulance should be called while on the scene.

Claimant was talking and seemed fine and just complained of back discomfort. He
been moved from the place he had fallen. All employees are trained in CPR/First Aid
9-1-1 in an emergency. There were no cell phones on the workers, but they are 1

nearby.

had already
and can call

h the trucks

The Hearing Officer questioned Mr. Vasquez. The spotter is the person to make sure that

there is minimum separation with a worker in a bucket or in any situation where

|
working to assist them. One responsibility is to make sure that the tree climber is s

a climber is

afe, but that

responsibility is also on the tree climber relating to all of the safety training that has been had.

Mr. Vasquez was questioned about whether the job briefing form was filled

out the next

day. He denied having anyt 1 ing to do with that. Mr. Molina testified that he had been gsked to sign

it the next day, but Mr. Vasquez testified that the form was filled out the day of the ac¢ident. If the

workers move to a new area, normally the crew foreman completes a different job briefing.

H

On the day of this accident, even though the power was off, there was not 4 “hurry up”

feéling or a rush to get this job done. It is true that the workers were told to hold offf on lunch to

= !
complete this work before t}he power came back on, however.

i i
|
i
|
i
!
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Asplundh’s counsel questioned Mr. Vasquez again. He testified that there is 1
violate the lifesaving rules such as the 100% tied in rule, to include not having ha
feeling tired or if there is a timeframe when the electricity will be coming back on.

Claimant testified next.?!
for three years at the time of the accident. He was working as a crew foreman on th
accident; he has held all of the prior positions as well, such as climber and spotter.

On the day of the accident, Asplundh had been hired by Delmarva Power to
trees or parts of trees along the electric lines. A tree climber would be the one that wo
that could not be reached from the ground.

Claimant is always aware of the “100% tied in” requirement. It says that three

be connected to trees because if one or two fail, there is a third line that will protect

There are safety belts around the waist that go around the tree in front of the climbe

10 excuse to

] lunch yet,

He is twenty-four years old. He had been employed ]F.t Asplundh

e day of the

clear whole

nld cut trees

points must
the climber.

r. The main

line is connected to the front of the safety belt that is then connected to the tree being climbed or

to an adjacent tree. Safety is very important to Claimant at work.

On September 8, 2021, Claimant started work at 6:15 a.m. The start time is actually 6:30

a.m. but Mr. Vasquez’s rule is that everyone needs to be present at the yard at 6:15 a.m.

|

arrives after 6:15 a.m., the worker will be written up. The workers went to the site on

after meeting at the yard at }S: 15 a.m. There were no breaks after they began working

b

; if a worker
River Road

The Iunch

break is always at 12:00 p.m., but was not at noon on the day of the accident. Had Mr. Vasquez

not been there as GF, the workers would have had lunch at noon; however, he was thg
wére under his pressure and Claimant was under his direct command. As a crew forem4
alrfady had his plan and he worked in the bucket in the morning. However, when Claim

|

2l (lilaimant also testified with the|assistance of a Spanish-language interpreter, Ms. Catalini.
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with his bucket work, Mr. Vasquez told Claimant to join the other foreman and finish
work before the electricity 'came back on. His helper Will stayed behind. Claimant d
that he would be working a:s a climber that day until Mr. Vasquez told him he would

Claimant was showin the job briefing form from September 8, 2021. His sig
page two of the document.1 However, the only information on the form when Claim
had to do with the bucket work in the morning. The information about the afternoon ¢
added later. Claimant and his partner Will looked at the work in the morning and Wil
but this was only about the bucket work, not the climbing. AnytHing on the job brie
do with the afternoon climbing was added the next day. It was not there when Claims

to include the time change to “12pm.” A totally new job briefing form will normall

done for the afternoon if the job changes. It should not be on the same form as that is

| the climber
id not know
be.

mature is on
ant signed it
Hmbing was'
| took notes;
fing form to
ant signed it,
y have to be

prohibited.

Claimant worked in the mini bucket in the morning. Mr. Vasquez then calged Claimant

and his coworker Yony aﬁd there were no new job briefings because there was
anything. Yony had to do a job briefing too but it did not happen. Mr. Molina was
Vasquez as Claimant’s new spotter at the new location. He had only been a spotter
in the bucket before. Claimant did not fall from the first tree he was working ¢
completed a couple of trees already. Claimant had his safety harness on when he got
fell from. He believed that he was 100% tied in to the tree he fell from when he climt

known he was not 100% tiéd in, he would not have climbed up the tree. He believed
!

doing everything correctly. He knows how important safety is as he has a child waiti

héme. No one told Claimant that there were any safety issues. A spotter’s responsibili
, .

sqire that the climber is properly tied off. It is the first thing that a tree climber must 1
|
dnally called for an all stop in the past as a spotter.

|
ad well. Claimant had pers
|
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|
Claimant and Mr. Molina were working nearby Mr. Benitez and Mr. Pacos.

the house nearby was also c¢lose and he had offered them water. There was no one els
one called for an all stop,

there was a problem and to

and Claimant would have been very thankful if someone

i

'llhe owner of

> nearby. No

had noticed

Id him. Claimant had made sure he was safe before he climbed the tree

and, in his mind, he was 100% tied in and safe. Unfortunately, he was also tired, had a headache

It

and was hungry. No one was stopping and everyone was working. It never crossed |

his mind that

something like this would happen. He never felt that he was in danger while climbing the tree,

otherwise he would have stopped. He only remembers that he cut the top of the tr¢e and it was

shaking. This was a thin tree and some trees do shake. It happened very fast.

After he fell, Claimant remembers that he wanted to get up but could not and that he did
|

not want anyone to touch ilim because he was hurting. He could only remember a
happened. All of the boys;were scared. They were blowing the whistles. The phon
kept in the trucks. Mr. Vasquez arrived and Claimant recalled his coworkers say
ambulance, call an ambulance!” Mr. Vasquez said that Claimant was fine and just ha
pain, but that was never the case. Claimant could not bear anyone even looking at hir
him because he had so mlich pain. Mr. Vasquez took him to get treatment in his ca
boys to help Claimant and xhe was screaming in pain. Once in the truck, Mr. Vasquez t
to some lady who came ouzt to the truck. Claimant could not get out. He was in pain|
him Tylenol. They went s!omewhere that was by appointment only. They eventuall
ﬁR, but Mr. Vasquez parked in a normal parking space. They waited for two of th
Molina and a new person Mauricio) to come to take him into the ER. They got ther

then Mr. Vasquez took off Claimant’s shirt; he was concerned that maybe dlaimm

fracture and could not take it off himself. Mr. Vasquez did not want Claimant to tell {

j
|
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that he had been hurt by the company and Claimant had another shirt underneath.

told Claimant to say that he had been hit at home and then he would be responsible

Mr. Vasquez

[

for all of the

bills. They were in the parking lot for about thirty minutes before Claimant went inside the ER via

wheelchair. Claimant asked someone at the ER to put him to sleep, because he was in so much

pain.

Claimant agreed that he knew he was supposed to be 100% tied in before he climbed the

tree. He believed that he was 100% tied in before he climbed the tree. He cannot believe that he

was not, and has no explanation for why he was not. He would have stopped

immediately if he realized that he was not 100% tied in. His work at Asplundh is d:

always did everything he could do to stay as safe as possible.

|
the climbing

angerous. He

On cross examination, Claimant agreed that he had attended most of the training sessions.

There was one day where Claimant was out during a training, but Mr. Vasquez

assistants asked Claimant to sign as if he had attended. He thinks it was the rescue tr¢

does not know for sure. He has attended the rescue training on other occasions, how

Claimant testified 'hat he always follows the “100% tied in” lifesaving rule.
Mr. Molina’s testimony that Claimant’s main climbing line was not attached to
Molina should have told iClaimant that it was not attached. Yony had also said 1
climbing line was not att;ched, but Claimant thought that he was 100% tied in a
ciimbed the tree; otherwise, he would never have climbed it. He realizes now?that th
he could have been 100%: tied into that tree. However, had he noticed that bl‘efore

ﬁad told him, he would ndt have climbed. He would have appreciated it if someone|

He agrees that he would not have fallen if he was 100% tied into the tree.
|

i
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They were hurrying to work because the electricity was going to be turned back on.

Normally, they would ha\ie stopped at 12:00 p.m. to eat lunch or if they were going to keep

working, they would stop for 15 minutes to eat something and then keep going. Unfor

Vasquez would not allow any of this because he wanted to finish the job before tl

lunately, Mr.

1e electricity

came back on. Claimant was tired, hungry and had a headache but did not feel that he was unsafe

1

while working, Unfortune:tjly, it has become clear that Claimant was not 100% tied i

cannot explain how this

Claimant had. Claimant wés told that it was a miracle that he did not die from thel

required multiple blood tra'nsfusions.

Claimant agreed tﬁat his testimony is that his coworker Will Allegria fille
briefing form. They had met about it and Mr. Allegria wrote on it. Claimant then signs
the afternoon stuff was adc?ed later on; Claimant had only signed off on the morning
Mr. Vasquez dictated the afternoon part to Claimant’s coworker. Claimant belie
Vasquez would take care of him. Claimant agreed that he crossed off that he woy
perform tasks safely on the job briefing form but added that this was only for the m¢
work. He agreed that it might have been an error on his part or his coworker’s part in
off “fall from height” for ljiucket work. Claimant was responsible for signing off on th
form. He agreed that “fall protection” was also not checked off.

This had not been ;the first time that Claimant climbed a tree for Asplundh,
job briefing form was not fcompleted. The lifesaving rule and 100% tied in rule is alv
and Claimant added that fle would observe these no matter what for his own welfa

that they always have to be 100% tied in regardless of what the job briefing form sh
I |
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On redirect examination, Claimant agreed that the main safety line wa

Claimant via his climbing bth. Claimant recalled having that main line attached to him

,*

that he was well tied up. |

The Hearing Officer questioned Claimant about whether they filled out the

form in Spanish or English

on the form in English. Evérything is planned as a crew.

Claimant was asked whether there is a routine to get ready to climb each t

. Claimant testified that he tells the person in Spanish wi

s|attached to

and thought

job briefing -

wat to fill out

ree in terms of

.

rigging and safety equiprhent. He testified that they check the tools and equipment and that

everything is safe.

Claimant was asked if he has any idea what went wrong on the day of the

accident. He

testified that he has asked Limself that question many times. He thought that maybe if they had a

break maybe something would have gone differently, but it is hard to say. He thoug

nt that maybe

a step was missed under the circumstances, and that if his spotter had been totally fgcused maybe

he might have told Claimant something was wrong. Unfortunately, nothing can be
In Claimant’s mind, when he went to climb the tree, everything was as it should have
of his safety. 1

On recross examir{ation, the parties stipulated that Claimant had testified ear

he was hungry, at no timej did he feel unsafe to climb the tree he fell out of.

Kevin Hanley, DO, testified by deposition on behalf of Employer.?? He exam:

in November 2021 and. reviewed the pertinent medical records. At the deti
éxamination (“DME”), Cllaimant reported that he was working as a climber for a treg

he fell from a tree or ladder. He fell anywhere between 10 and 25 feet. There wa

T
22 Dr. Hanley’s deposition was marked into evidence Employer’s Exhibit #2.
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information in the records. Claimant also provided a history of his treatment, including being
admitted to the hospital and having surgery for a fractured pelvis.
Claimant’s injuries|were caused by this incident. The treatment was reasonable, necessary

and causally related to the ‘incident.

Jorge Vasquez was recalled as a witness for Employer.?* Mr. Vasquez denied altering the
job briefing form after Clgimant signed it. He was not present when it was filled ont. He has no

information about the 12:00 p.m. time being added later on and is not sure about it.|Mr. Vasquez

did not personally add thatj time onto the form and did not direct anyone else to do so/Mr. Vasquez
also did not add the afternoon information into box 1 on the job briefing form. He had no reason
to have done so.

Claimant is directly responsible for what is written on the form, even if Mr. Allegria filled
it out for him. The job briefing is done as a group and the crew foreman completej it with his or
her assigned person/peopl:e. If the workers are working from heights, including bucket work, “fall
from height” should have been checked off. “Fall protection” also should have beCJl checked off.
That could lead to increased danger that they were not checked off on the JB form. The information
on the form that is indicated or not does not change Asplundh’s 100% tied in policy, the LCQS
training or the lifesaving ﬁlules.

No one asked Mrl Vasquez to call an ambulance after Claimant’s accident. He did not

realize how badly Claimant was hurt and was not aware until he arrived at the ER. He got Claimant
a wheelchair and that is how he got into the ER. Mr. Vasquez was not allowed to go into the ER

because of COVID-19 restrictions. He had not taken Claimant to the three medical treatment

0 i
locations in an effort to delay his treatment.

!
|

'
i
i
1

]

?3 Mr. Vasquez testified again Fith the interpreting assistance of Ms. Catalini.

| 32




When questioned about Claimant’s testimony that Mr. Vasquez had Claiman

Asplundh shirt at the ER and to instruct the ER personnel that he had fallen at home

Vasquez would take care of Claimant’s medical bills, he had no reason to have done

not instruct Claimant not to reference a work accident.

On cross examination, Mr. Vasquez agreed that he testified he did ng

significance of Claimant’s injuries until after he was admitted to the hospital.
admitted that he knew that Claimant was injured enough that he could not walk to

added that Claimant was not screaming and was drinking water. When Mr. Vasqu

1

how he was, he said he waits fine and that there was just something with his back. Hg

gestures. Mr. Vasquez did not see anyone move Claimant because he had gone to get
was helped by the coworkers into the truck.
Mr. Vasquez was fxot sure why the job briefing form used on the day of the
an English version because there are Spanish versions.
On redirect examination, this was not the first time Mr. Vasquez has seen Cl4
an English job briefing form.
The Hearing Officer questioned Mr. Vasquez. He was asked if when he

accident scene, he knew tllat Claimant had fallen from a tree. He responded that the

l

had already removed the equipment from Claimant, so the scene was not as it origing

They had told him that Claimant fell from the tree, however. Mr. Vasquez was aske

has a policy of calling an ambulance whenever a worker has fallen from a tree and if h
! '

not to call an ambulance. He responded that in the case of an emergency, everyone ha

to call 9-1-1 or to call Mr. Vasquez. He added that he arrived at the scene but did 1

i |
much time had passed since Claimant had fallen.
|

l
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Mr. Vasquez was questioned about how long the job briefing meetings typﬂcally last. It

depends on the discussion that needs to be had about the work circumstances and cou

to twenty minutes. Each crew foreman has one or two workers assigned to them, a

1d last fifteen

nd they talk,

discuss and prepare a work plan for each assignment. Mr. Vasquez was questioned aigout whether

the discussing and filling out of the job briefing form is kind of a “rubber stamp” so

of just checking off boxes jas this is an everyday exercise for the workers or if they

rt of process

take the time

with each job to really go through each potential item/hazard. He responded that there is a five

step process during the job briefing where the crew foreman goes through all

procedures and safety measures/hazards. The Hearing Officer asked if there are ¢

where a job briefing is not'completed when there is a change of jobs, such as what h;

with the afternoon transitibn. He responded that they do them in the morning and t

of the tools,
ircumstances
appened here

hen again for

the afternoon job if the work changes. Mr. Vasquez was questioned about witness testimony that

there was no job briefing in the afternoon before Claimant was injured and if that was possible.

Mr. Vasquez responded that he cannot answer that but the crew foreman is respon
out the job briefing.

Mr. Vasquez was asked if there was any sense of urgency that day to get the
to an extent to where lunch was purposely skipped because a worker had been injure
p-m. with none of the workers having had lunch or a break yet. He responded that tH
I%erformance training in which the workers are all trained that there should not be any
placed because that is a safety trap. There was no time pressure that day. He agreed

the case even though the ?lectricity was off and due to come back on.

On recross examination, “Will” is a grounds person. His name is Wilfredo A
i

|
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In the morning, during the job briefing, the crew foreman is assigned work for the whole

day; then, they complete a] job briefing in the morning, and a separate one in the aft
work assignment changes. Only one job briefing form was completed on the day of
Mr. Vasquez has no knowledge as to why Mr. Molina claims that he was asked to
briefing form the day after the accident.

On redirect examination, Mr. Vasquez agreed that the completion of a secon
form in the afternoon on the day of the accident would have been Claimant’s responsi
foreman.

Ivan Calderon testified next for Asplundh. He has been the regional safety s

ernoon if the
the accident.

sign the job

] job briefing

bility as crew

upervisor for

lucts training

the company for two years and has worked there for a total of five years. He con
i

sessions and observes crews to make sure they are working safely. There is a cultute of safety at

]

Asplundh and they train the workers that safety starts with everyone no matter your role. It is a

|

dangerous job. LCQS is a training that everyone goes through outlining all work pI
company policies. One cannot work until 100% qualified through training.

The 100% tied in ;rule is a lifesaving rule standard. This means that before
even off the ground, he or she needs to be already tied into the tree. The climber
safety line tied into the crotch of the tree and then two safety lanyards on the safé
confirmed that a picture ojf a tree climber roped in to a main safety line has one atta
one down by his side.?* There has to be two points of contact with a tree at all times
could be three. If somehow one of the safety lines is cut, there is the main qlimbin
the climber in the tree. Iq' the main line is in the crotch of the tree or tied off to an

there is no way a climber.can fall out of a tree.
i

i

24 A picture of a tree climber ahd the equipment involved was marked for identification as Employe;
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There are various training sessions as a worker is promoted at Asplundh

Claimant’s

position on the day of the injury was as a crew foreman. It was the fifth level of promotion at the

company. A tree climber is tested on ropes and rigging, the use of grounds people an

d PPEs. The

vision of the company and mission statement is that at the end of the day, everyomne gets home

safely. The workers have family members to come home to and this is the reason fot

and procedures. Asplundh tries to make the job as safe as possible by training ea

extensively on injury prevention. There is an exhibit showing a big catalog represer

various training sessions. Asplundh believes that every injury is preventable. No job
worth risking an injury.
Each employee is training on using safety equipment. Tree climbers are p

1

PPEs including a hardhat,i glasses, ear plugs, whistle, vests, proper boots, main ¢

safety saddle, safety lanyards, ropes and spikes on feet to get up the tree. Failing to ad]

protocols and directives are grounds for termination and this is made clear on every !

day. The work is dangerous and failing to follow safety protocols could cause seri
death.

M. Calderon was not present the day of the accident. He conducted his own
and saw Mr. Vasquez’s as,well. He could not say if Claimant was 100% tied into the
he was not there. However:, if he was 100% tied in, he could not have fallen.

On cross examina;tion, Mr. Calderon agreed that if workers follow polic
measures, there should be no injuries. There have been other injuries at Asp

Claimant’s injury. Mistakes do happen and, despite Asplundh’s safety policies an,
|

sbmething can be missed.
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On redirect examination, Mr. Calderon testified that lifesaving rules are to pr¢

vent injury

and death. Workers have gotten hurt and died in the past. There is a reason for the rules; had

Claimant been 100% tied in, he would not have gotten injured.

The Hearing Officer questioned Mr. Calderon. He testified that even if the electricity is off,

the workers are not rushed to get the job done. He was not sure why the workers we

lunch at their normal noon timeframe, however. Mr. Calderon was questioned about

e not eating

why there is

training on avoiding pressure situations. He explained that that is the human performance training

and that if someone feels pressure, they might take shortcuts to finish jobs quicker and skip a task.

They might use a chainsaw without putting chaps on to finish a job quicker, and soﬂpeone might

be unsafe if they feel rushed. Asplundh tries to prevent that type of pressure. Mr.

questioned if there are any deadlines for the workers with these jobs, such as needing

(lalderon was

5 to get a job

done on a certain day and not have to come back here tomorrow. He denied that there are such

deadlines.

i
On redirect examination, Mr. Calderon confirmed that Claimant could have

all stop if he felt unsafe at j:any time on the date of the accident.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Compensability :

The Delaware Wo}kers' Compensation Act (“Act”) provides that employees
compensation "for personal injury or death by accident arising out of and in
e';mployment."” There is t:'lo dispute between the parties that Claimant was injured i
t;:ree on September 8, 202{1 while in the course and scope of employment with As
?lso is no dispute as to thié extent of Claimant’s injuries or that his treatment has be

!

!
|

219 Del. C.§ 2304.
| ' 37
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necessary and causally related to this incident. In short, the parties agree that Claimant has a
compensable claim to worl%ers’ compensation benefits unless Employer is successl\ll with the
defense that it raises here. In workers' compensation actions, the negligence of an employee is not
a defense; 26 however, Employer raises a forfeiture defense pursuant to 19 Del. C. § 2333(b) which,

if proven, renders Claimantineligible for workers’ compensation benefits. Under Sectjon 2353(b),

an employee shall not be entitled to compensation for an injury if the employee is injured “because
of the employee's own deliberate and reckless indifference to danger...[and/or] “because of the
employee’s willful failure or refusal to use a reasonable safety appliance prov;ded for the
employee.” Employer argues that Claimant has forfeited his right to workers’ cpmpensation
benefits under the Act on e.rither or both of these bases.

Employer’s argumént surrounds Asplundh’s many safety policies, most importantly the

“100% tied in” lifesaving policy which will prevent a tree climber from falling from a tree as long

as his or her main climbing line is securely tied into the tree being climbed or, if not feasible, to
an adjacent tree. The main safety line being properly secured is essential, but is coupled with the
use of two other safety lanyards also meant to help prevent injury or death; the evidence supports

that Asplundh’s policy is that each tree climber is ideally secured into all three of these lines but

t

is required to be tied in to at least two, with the main safety line always having to be one of the

two. Employer maintains: that Claimant could not have been 100% tied into thg tree he was

'

climbing because of the Jery fact that he fell from a tree which, absent some other|failure of the
equipment, should not be;possible. Thus, because he was not 100% tied in using the equipment

provided to him in accordance with Asplundh’s safety policy and procedures, Emplgyer maintains

|

that Claimant was injureJ specifically because of his willful failure or refusal to yse reasonable

i

] |

2619 Del. C.§ 2314. ;
]] ‘ 38
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safety devices supplied to him and/or as a result of his deliberate and reckless indifference to

danger. Thus, Asplundh argues that he forfeits his entitlement to workers’ compensation benefits

under 2353(b).

Conversely, Claimant maintains that this was a work-related accident and that any failure

on his part in terms of safety devices and policy or procedure that led to his injury was unintentional
and inadvertent as opposed to being reckless or willful. Claimant argues that the case law supports
that his lack of willfulness or intent entitles him to workers’ compensation benefits. Because
Employer has asserted the defense of forfeiture, under the specific language of Section 2353(b), it
has the burden of proof. In this case, after a thorough review of the evidence, I find that Employer
has failed to meet its burden to show that Claimant forfeited his right to workers’ compensation
benefits under 2353(b). |
i

Under the specific language of Section 2353(b), an employee shall not be entitled to
compensation for an injury if the employee is injured “because of the employee's own deliberate
and reckless indifference to danger.” I first note that Black's Law Dictionary (alfo “Black’s”)
defines the word "deliberate" as "[i]ntentional; premeditated; fully considered.|?’ Likewise,
“reckless" is defined as "[c]haracterized by the creation of a substantial and unjustifiable risk of
harm to others and by a cqnscious (and sometimes deliberate) disregard for or indifference to that
risk; heedless; rash."28 Black’s goes on to note that “Reckless conduct is much more than mere
negligence: it is a gross (1eviation from what a reasonable person would do.’;29 The next Black’s
definition for “reckless disregard,” is notable and is defined as “conscious indifference to the

| |

gonsequences (of an act)f.” Additionally relevant, Black’s defines “recklessness’] as “conduct
1

I |

'
| 1

!
1
7 BLACK’S LAW DICTIONARY Jl38 (7™ ed. 1999).
28 BLACK’S LAW DICTIONARY 1276 (7% ed. 1999).
° Id. :
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whereby the actor does not desire harmful consequence but nonetheless foresees thg

and consciously takes the risk.” Black’s secondarily defines “recklessness” as “the sf

in which a person does not care about the consequences of his or her actions.”°

Regarding Section 2353(b)’s provision for forfeiture “because of the employ
failure or refusal to use a reasonable safety appliance provided for the employee,” Bla
“willful” as “voluntary and intentional, but not necessarily malicious.”*! Likewise,

defined as “deficiency, lack; want” or “an omission of an expected action, oc

> possibility

ate of mind

yee’s willful
ck’s defines

“failure” is

currence, or

performance.”? As for “refusal,” Black’s definition is “the denial or rejection of someLhing offered

or demanded.”?3

I explored these definitions in depth in order to confirm that both of these p

an employee’s forfeiture “under Section 2353(b) are consistent in pointing to s

i
consciousness, intent and/or contemplation of a foreseeable risk of harm that is

indifferently discarded or dismissed when an employee takes a certain action. That Se
speciﬁes “deliberate and reckless” as opposed to “deliberate or reckless” as well
phrase “willful failure or refusal” regarding the use of employer-provided safety dev
the legislature’s focus on forfeiture under these provisions due to intentional and cor
on the part of the employe;:.
Thus, it appears tlilat in Delaware, the statutory forfeiture provision for aj

injury due to either a "delillerate and reckless indifference to danger" or “because of th
!

willful failure or refusal tousea reasonable safety appliance provided for the employsg

constitutes a "willful misconduct” defense. According to Larson's Workers' Comp

* Id. at 1277.
3 Id. at 1593.
2 Id at 613.

¥ 1d at 1285.
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(also “Larson’s), the "willful misconduct" defense has generally been successful

“narrow field, that of the intentional violation of safety regulations, most frequentl

intoxication.3*

[for] rejection of the defense was the absence of "

Notably relevant here, Larson’s recognizes that "[iJn most instances

willfulness."® As such, usually

n only one
Pr involving
the ground

the injured

employee's action, although prohibited, was instinctive or thoughtless, rather than iJRtentional or

deliberate." 3¢ Larson’s goes on to note that cases rejecting the defense have included|

as reaching into a moving machine, wiping oil from a machine without shutting it off,

moving machinery. Further, Larson’s points out that the condition repeatedly stresse

employee must understand the seriousness of the consequence attending the violation

rule, since otherwise the conduct can only be described as heedless rather than delibs

Similarly, while nc|>t directly on point with this case in terms of the facts, {
cases involving a successful forfeiture defense on the basis of failing to use emplo
safety devices have also consistently required purposeful action and intent on th)

employee. These cases

negligence, and that every disregard or violation of a safety rule does not cons

misconduct. Under the statute, the misconduct must be willful in its nature.”® In

Court pointed out the Welbster’s Dictionary and Black’s definitions of the word

“[gloverned by the will without yielding to reason; obstinate; perverse; inflexik

|

2
% See 2 Arthur Larson & Lex K Larson, Larson's Workers' Compensation Law, §§ 34.01 and 34.02
2000) < www.mathewbender.com >

** Emphasis added.
% Larson’s, id.

37

4

. See 2 Arthur Larson & Lex K. Larson, Larson’s Workers' Compensation Law, §§34.01 and 34.02
2000) < www.mathewbender.com >.

js Lobdell Car Wheel, Co. v. Subzelskz 2 W.W.Harr. 462, 32 Del. 462, 125 A. 462 at *463 (Del. S
1924) citing In re Nickerson, 105 N. E. 604 (Mass., May 23, 1914).
|

0
‘
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refractory” and “[p]roceeding from a conscious motion of the will; intending the result which

actually came to pass; desigped; intentional; malicious,” respectively.? The Court went on to point

out that “the fact that the injury was occasioned by the employee's disobedience to an order is not
l - .

decisive against him. To h]'ve that effect, the disobedience must have been willful, deliberate, not

merely a thoughtless act onthe spur of the moment.” Finally, I note that Subielski stated that:
The word “willful”l may be defined with a reasonable degree of satisfagtion,
although the definitions vary in some respects, depending somewhat upon the
meaning intended to'be conveyed by its use with other words. In the present statute
we believe it was used to define an act done intentionally, knowingly, and purchsely,
without justifiable 1 excuse, as distinguished from an act done carelessly,
thoughtlessly, heedlessly or inadvertently.
(

While an older case, the Subielski Court’s interpretation of the word “willful” appears to still be
consistent with the plain language of the statute and caselaw today. In Subielski, the Court reversed
the Board’s finding that the claimant had not willfully failed to use a reasonable saf; ety appliance

supplied by the employer. The claimant was found to have purposely taken off his safety goggles

before suffering an eye injury from projectile metal shavings. The claimant testiﬁefi that “if” he
purposely took his safety goggles off, it was because the goggles were heavy and he heeded to rest
his eyes. He went on to lose the injured eye. The Court found that his injury was a direct result of
his willful failure to use the eye protection that the employer had provided him to protect him from
this specific type of injury'.40

|

3 Subielski, id. at *463. i

40 Subielski, id. at *463-64. (Emphasis added). The Court stated:
“Outside of the quesfion whether the claimant was or was not wearing goggles and the candition of
the same at the time] of the accident, there is substantially no conflict in the record. The) company
furnished the goggle; for the protection of the employees and issued orders that the employ ees should

) wear them while working. The claimant admits that he understood this order and that they were
! necessary for the protection of his eyes. If he did not wear the goggles, the only explanatipn offered
is his alleged statement that he took them off to rest his eyes, because they were heavy...We are
therefore of the opinion that the conduct of the claimant in not wearing the goggles at the fime of the
accident was a willful failure on his part to use a reasonable safety appliance provided for him, and
that the Industrial A¢cident Board was in error in finding that his act did not constitute a Wwillful one
on his part.”
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|

I
|

I note another case regarding a failure to use an employer-provided safety rievice with
similar facts, but not direct]]y on point with the facts here. In Stewart v. Oliver B. Carﬁnon & Son,
Inc., a claimant also failed tr use a safety harness meant to prevent injury from falls. The employer

argued that this was groun(rs for forfeiture under Section 2353(b).*! The claimant in |[Stewart had

suffered a fall from scaffolding. It was noted that employer had a rule in place that a sﬁtfety harness

should be used by employees when working from heights, although the superintendent and other

witnesses that testified wetje not familiar with the rule. Further, there was evidence p}esented that
there was nowhere feasible to tie the safety harness at the work site where the claimant was injured,
other than the same scaffolding that would have likely fallen onto the claimant in the event of a
fall. Thus, while Stewart considered the failure of a claimant to use a safety harness to prevent

serious injury in a fall from heights despite a company rule to that effect, the facts are significantly

distinguished from the case here. In Stewart, the claimant actually considered where to tie his
safety hamness and, in finding nowhere he felt was feasible, he proceeded to work without it tying
it anywhere, and then wzj injured in a fall. Further distinguishable, unlike here, it|was arguable

whether the claimant (and other employees) were aware that there was a company tule regarding

mandatory use of a safetfr harness.*? In the Stewart case, there also was an allegation that the
claimant was intoxicated at the time of his fall, though the Board was ultimately upconvinced of

this. The Board concluded that the claimant had not intentionally failed to use|an employer-
r

provided safety device 0111' the basis that he was not aware of the rule and there was nowhere feasible

to have tied the device. Cbnversely, in the present case, there is no dispute that Asplyndh has made
!

the safety rule regarding lglaeing 100% tied in in order to prevent falls from heights explicitly known,

Inor does Claimant deny tilat he has been made well aware of this rule. Additionally, while the tree

1
]

41551 A.2d 818 (Del. Super. Ct., June 22, 1988).
42 Stewart, id, !
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Claimant was working in at the time of his fall was arguably not feasible to tie the m

into, per company policy, t{aere is no indication that there were no adjacent trees th

instead been employed. |

I next turn to the cTselaw involving forfeiture on the basis of an employee’s
and reckless indifference tcj danger” under Section 2353(b). In Pierre v. Purdue, the
that the claimant had forfejted his right to workers’ compensation benefits due to hi
and reckless indifference tio danger” under Section 2353(b) because he was found
injured while sprinting thrc;ugh a plant against an explicit company rule prohibiting ru
job.** Upon appeal, the Superior Court noted that because of the “paucity of decisio
in Delaware regarding the deliberate and reckless indifference to danger provision
left with the language of the statute itself.”** Recognizing that there was no argument;

reading of the statutory language itself was ambiguous, the Court ultimately uphel

determination that the claimant had forfeited his right to benefits in that he

“deliberate and reckless indifference to danger” in sprinting through a plant and exp
to injury. In Pierre, it was noted that the claimant admitted that he knew that running

safety violation; he had been warned before and had received written discipline i

running in the plant. The Pierre Court further found it notable that the claimant had

had been running at all, ‘las opposed to having testified that he was thoughtlessly

running at the time of hi# injury. The Board had instead found a witness to be mor

the claimant was observed sprinting through the plant and had been told to siop run
! i

Flow down right before the injury occurred. The Court concluded that the Board’
g |

" ;

“‘3 Vauguel Pierre v. Purdue Farms, Del. IAB Hearing No. 1486398 (Nov. 2, 2020).

(* Vauguel Pierre v. Purdue Farms, No. K20A-11-001, Order at § 18 (Del. Super. Ct. Aug. 12, 202
(No. 270, 2021 Order at § 2 (March 11, 2022).
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the claimant had forfeited his right to workers’ compensation benefits under Section

supported in having been presented “with extensive testimony that Pierre's conduct wa

not instinctive or thoughtless.”*

4

2353(b) was

s deliberate,

Taking all of this as a whole, in order to successfully invoke the forfeiture proyision under

Section 2353(b), Employer has to prove by a preponderance of the evidence that Clain

or disobeyed Asplundh policy/procedure in terms of a willful, intentional and deliber

1ant violated

ate failure or

refusal to use the Employer-provided main climbing line properly and securely, cohsistent with

the “100% tied in” rule. In the alternative, Employer must prove that Claimant’s viol
exhibition of a deliberate and reckless indifference to danger as opposed to “i

thoughtless” action.*® After a very thorough review of the evidence in this casd,

Ftion was the
nstinctive or

I find that

Asplundh has failed in its burden to show that Claimant has forfeited his entitlemelT to workers’

compensation benefits under Section 2353(b).

Did Claimant violate Asplundh’s “100% Tied-in” Rule?

Here, the first question is whether Claimant actually violated an Asp

lundh safety

policy/procedure. There is some speculation involved because it seems that Claiman
and the accident scene was not really investigated immediately after this incident.
f

testified that he did not feturn to observe the scene until the next day and he

opportunity to really judge the equipment; during the chaos involved in tending to (
. |

’s equipment
Mr. Vasquez
never had an

Zla}imant after

the accident, the equipmeﬁt at the scene had been moved, removed and/or altered bef bre he arrived.

1

AF Pierre, id. at 9 15 (Del. Suer. Ct. Aug. 12, 2021) gff*d Del Supr., No. 270, 2021 Order at § 2 (M

18 Pierre, id. See also Carey v. Bryan & Rollins, 117 A.2d 240, 49 Del. 387 at *392 (Del. Super. O

(“The employer has not been ‘able to point to anything in the evidence which would compel the i
ctions of the claimant were mtennonal deliberate and ‘wilful’. Most operators of motor vehicles
r another, found themselves drlvmg at 60 or 65 miles per hour on the open highway carelessly,

inadvertently, without conscious intention to exceed the speed limit.”) 0

|

l
I
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Mr. Vasquez testified that when he viewed the scene the next day, he did not notice anything amiss
with the safety saddle or the ropes and rigging, presumably meaning that none of] Claimant’s
equipment appeared to have broken or failed the day before. I note that Mr. Vasquezreached the

conclusion in his “G.F. Repprt” that Claimant “was using only one point tied in with a2 in 1 safety

lanyard, and no rope was p}laced on the tree in the process to be topped off or any ac#r]acent tree.”
He further noted that because Claimant only used one line of the 2 in 1 safety lanyard around the
tree, when the one line overlooped the tree after it was cut, he had no tie-in point to| the tree and
fell to the ground. Mr. Vasquez testified that Mr. Molina, Mr. Pacos and Mr. Benitez had all told
him this information about Claimant having only used one point of the 2 in 1 safety lanyard and
no main tie in to the tree in question or to an adjacent tree, but I note that he did fot document

these conversations or mention these witnesses in his G.F. Report, other than a mention of “the

spotter” only in reference to what happened after Claimant fell. In fact, Mr. Molina and Mr.

Benitez both testified that when Claimant fell, they had initially presumed that the n%;ain climbing
line had “gotten loose” as opposed to never having been tied in the first place. Mr. Pacos’s written
statement did not reference at all whether or not Claimant had been 100% tied in.

However, I also recognize that Claimant himself concedes that it does not appear that he
was 100% tied in at the time of his accident. There was no mention of any other|failure of his
safety equipment, and there does seem to be agreement that if a climber is 100% tied in according

to Asplundh safety policies/procedures, barring some other failure, it should not be possible to fall

from a tree.

{ 1
] Further, I recogni%e that Mr. Molina, Claimant’s spotter at the time of the accident, wrote

in his second statement th:at the tree Claimant climbed was thin. He added that when|it was topped,

fhe tree shook quite a bit and the safety belt overlooped the top of the tree, causing (laimant to fall

| 46
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to the ground. He testified that it was not until after Claimant fell that he noticed tha

the main safety line was péoperly connected to Claimant’s harness, but the other exld

t one end of

was lying

freely on the ground inste%d of being tied to the tree being climbed or to an adjacgnt tree. Mr.

Molina testified that when ﬁne saw this, he had first presumed that Claimant’s main sa
gotten loose. However, Mt. Molina acknowledged that the tree climber makes the
where to tie off the main safety line, and Claimant could not have tied it off to the

|

trimming itself because it was too small. The main safety line should instead have be

an adjacent tree; and, while one end of the main safety line was tied to Claimant, {

apparently was not tied to anything. Mr. Molina had not noticed that anything w.

fety line had

decision on

tree he was

en tied off to

he other end

amiss until

Claimant fell. He admitted that if Claimant had been 100% tied in, when the one safety lanyard

overtopped the tree, Claimant would have been suspended in the air by his harness.

The evidence supports that because this tree was thin with no great place t%

tie the main

safety line, the other end of the main safety line that was hooked to Claimant shonhd have been

tied to an adjacent tree. There is no indication that this had happened, as there was

no witness to

the main line being tied to the tree Claimant was climbing or to an adjacent tree. There is also no

indication that the main safety line was observed getting loose from this tree or fro

m an adjacent

tree or having snapped or broken before Claimant fell. There is also no evidence that the safety

saddle or other equipmen“t had physically failed in relation to this incident. Claimant’s testimony
]

feﬂects that he mostly concedes that he could not have been 100% tied in at the time
in terms of the main safety line, though he does emphatically maintain that he W

r.maware of it or he would never have climbed the tree.
1
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After a thorough review of the evidence, I find that more likely than not Clain;

100% tied in at the time o}f the accident, in violation of Asplundh’s “100% tied 1

policy.

Did Claimant understand fhe seriousness of the consequences of the violation?

The next question is whether Claimant understood the seriousness of the con
connection with a violation of Asplundh’s “100% tied in” safety rule. I first note th:

question that the “100% tied in” policy was reinforced continually by Asplundh af

lant was not

” lifesaving

f

sequences in
Lt there is no

nd was well-

known by Claimant and the other employees who testified at the hearing. Further, Claimant

wholeheartedly admitted in his testimony that he fully understood the danger involve
“100% tied in” when climbing a tree, particularly involving the main safety line. H
the fact that he “always” knew that he was in danger when climbing a tree and, for t]

would never knowingly climb a tree without being 100% tied in because of the dang

in not being
e emphasized
hat reason, he

er of death or

serious injury that could result. If a climber was not 100% tied in, it was considered “ij

and the consequence was termination from Asplundh, specifically because of the

injury or death involved. There was no question that Claimant was well aware of t}

of the “100% tied in” safety rule or of the consequences that could result from viol

and he readily admitted a[nd personally elaborated on the importance of following

time a tree was climbed. tl conclude that it was clear that Claimant understood that]

0

f

r death could result from the failure to be 100% tied in at the time of the accident.

[Did Claimant willfully anpd intentionally fail or refuse to use the main climbing i
he deliberately and recklessly indifferent to danger in violating the 100% tie-in r

|

Having found thzit Claimant violated a safety rule meant to prevent the ty
!

sustained in this incidentiand also concluding that he was well versed in the conseq

a failure, the most impo{‘lant question left is whether the violation was intentional

!
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or the exhibition of a deliberate and reckless indifference to danger as opposed to jus

or thoughtless behavior. Here, I was convinced by a preponderance of the evidence tha;
failures here were not willful, deliberate or reckless and instead related to spur-of-
thoughtlessness or oversig]Lt. In so finding, I should note that, primarily, I found th
Claimant’s testimony to be extremely credible. I believed him that he always had thg
in” rule in mind because he was hyperaware of the risk of suffering a serious injury ot

from a fall any time he clithbed a tree. He was very credible that he absolutely belie

t instinctive

t Claimant’s
the-moment
e totality of
“100% tied

being killed

ved when he

climbed the

climbed the tree in question that he was 100% tied in and that he never would havT
tree if he realized that he \;vas not. He was emotional when testifying about how he
what went wrong and, even now, has no idea how it was missed that he was not fu
the time of the accident. He testified that he could hardly believe that this overs
because he was always so cognizant of the importance of being 100% tied in.

I further believed Claimant that while he was responsible for making sure
secure, with this particular tree, he and his spotter both somehow missed the fact th

the main climbing line was apparently not secured to this tree or to an adjacent {

still ponders

ly secured at

ight occurred

he was fully
\at one end of

ree before he

climbed. A spotter must be present and is responsible to be a backup in recognizing such safety

issues that the climber nﬁght have missed. That a spotter is necessary for each climber reflects

some concession that not only is this dangerous work but also that it is possible that mistakes or

omissions can happen déspite all of Asplundh’s safety training. Mr. Molina was
Iblaimant that afternoon énd, notably, he had never been a spotter for a climber bef]

lis no dispute that no oneicalled an all stop to Claimant’s work before the accident,

ispotter, Mr. Molina.
[

i
!
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I was convinced that both Claimant and Mr. Molina had not realized that Claimant was not
100% tied in until the acr:ident occurred. I found Claimant very credible that this was an
unintentional and reflexive type of oversight as opposed to willful and knowing|or reckless

behavior. There was no evidence supporting willfulness, intent or recklessness on the part of

Claimant. That Mr. Molina'and Mr. Benitez both initially thought that the failure had been due to

the main climbing line having “gotten loose” suggests that Claimant had not verbally indicated or
given off the idea to those around him that he was deliberately cutting corners to save time or
knowingly climbing the tree without being 100% tied in. There is no evidence of Claimant’s intent
not to use or to recklessly disregard the main climbing line. On the contrary, technically, one end
of the main climbing line was hooked to Claimant’s safety saddle, so there is less indication of a
complete disregard of this safety equipment. While the Hearing Officer obviously realizes that
having the main climbing line hooked to Claimant is essentially useless in protecting him from
falling from heights if the other end is not also 100% tied into an appropriate tree, [that the main
line was hooked to Claimant supports that he did not completely disregard the safety item
altogether. One can perhaps presume that Claimant would not have bothered to Hook the main
climbing line to himself if he had not already used it or had no plan to use it at all.| Claimant had

1

successfully climbed other trees just before this one, with no evidence that he was not 100% tied

in to those other trees. Additionally, there was no evidence that Claimant was ever|disciplined or
observed cutting corners in terms of safety; there was no evidence that Claimant fwas not 100%

tied in ever before in the three years he worked for Asplundh. That a company that|is so emphatic

i

in valuing safety abovejall else promoted Claimant various times to a supervisory level also

| i

Isuggests that there was 'no indication of questions regarding his safety practicgs prior to this

incident.

|
|
| {. 50
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In sum, while there was much evidence that Claimant was well aware that the

in” rule was of the utmost importance at Asplundh, I was not convinced that Claim

deliberately or recklessly fJ:ed or refused to use the main climbing safety line at the
accident and injury. Instead{, I found him to be very credible that the failure to tie the

the main safety line to an a(ij acent tree was simply unfortunate oversight or thoughtleg

and his spotter’s part that allowed the accident to occur.

Finally, it perhaps cannot be overstated that Employer’s own actions likely ¢

Claimant and Mr. Molina’s oversight and/or thoughtlessness on the day in question

hearing, in addition to rules such as the “100% tied in rule,” the importance of filli

briefing form was also emI')hasized in terms of maintaining safe work practices. The

testimony supports that th‘lre was a rushed or somewhat pressured atmosphere in ter

|
the afternoon work done because the electricity was off and would come back on. Thi

“100% tied
aPt willfully,
time of his

other end of

sness on his

pntributed to

First, in the

out the job
otality of the
ms of getting

5 was notable

as Mr. Vasquez and Mr. Calderon both emphasized that placing time pressure on tLe workers is

prohibited because it poses major safety risks. They both testified that there is Aspl
specifically in this area because of the fact that when the workers feel pressured
dangerous kind of work, there is a heightened risk of mistakes being made, to include
or failure in terms of safe;lty precautions and proper use of safety devices; when the

|
time pressure to finish dangerous work, accidents and injuries tend to happen.

Mr. Vasquez specifically denied that there was any rush to get the work dong
question and he also denied that the fact that the electricity was off placed any aj
pressure on the workers. I did not find him credible in this regard. Instead, I believ
t

i

]workers that testified that this was not the normal day and there was, in fact, a feel;

1
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to hurry or being time pressured because the electricity was off and would need to come back on

and also, specifically becaufe Mr. Vasquez himself was present and directing the work.

The workers all consistently testified that on a normal work day the first brea[k was lunch

and typically taken from noon to 1:00p.m.; if there was any kind of “rush” to get a job done, the

supervisors would at least rillow the workers to take a fifteen to twenty minute lunch break and

then work through the rest{of the Iunch period. The witnesses were consistent that this day was

not normal and had been different; it was abnormal to completely work through lunch, without

even a short lunch break taken. I note that on the day in question there was no dispute that the

workers had worked since approximately 6:15 or 6:30 a.m., and then completely through lunch.

Claimant was injured at some point around 1:00 p.m., with no one having eaten lunich or taken a

I
break yet at that point. I found it very notable that in every written statement provided after this

accident, each worker had’ mentioned that they had not yet had lunch at the time of]this accident,

as this was clearly a factor that stood out that day for each of them. Mr. Benitez testified that there

was no time to eat anything because “everything was fast.” Claimant testified that he was hungry,

i -
tired and had a headache Tt the time of this incident. Mr. Pacos’s statement also reflects that at the

time of the accident, the \ivorkers were “a little bit stressed, tired and we had not had lunch.”

I simply did not f'ind Mr. Vasquez credible that there was no pressure whaLsoever on the

workers to get the work done more quickly given the fact that the lunch break was skiipped entirely,

'something that all of theiworkers testified was very atypical. I did not believe that it made sense

l

;that the workers would be made to completely skip lunch after having had no breaks if there were

Ino time constraints at all to get this particular job done. The typical course when Asplundh wanted

|the work finished earlier would still have the workers stopping to eat lunch for fifteen to twenty
)minutes and then contiﬁuing to work. Each of the Asplundh workers testifying for Claimant

l
|

|
|
L —
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consistently maintained that this was not a normal day and that there was some form of pressure
or stress felt to get the afternoon climbing work done on this date; whether that was direct verbal

pressure from Mr. Vasquezf himself, a “hurry up” type of atmosphere because the elgctricity was

known to be off and cominé back on at some point, and/or perhaps because the workers necessarily

realized that given the atypical nature of the lunch break having been skipped entirely, they would

i

have to get the job done to'be able to break for lunch at all. It did appear that, under any or all of

these scenarios, Asplundh’s actions through Mr. Vasquez contributed to a pressurized or rushed

environment on the day (;f Claimant’s accident—a situation which Asplundh’s own witnesses
admit is prohibited speciﬁf:ally because accidents and injuries tend to occur. In sum, I do believe
that if Claimant’s accideqt occurred as the res(llt of thoughtlessness on his and/or Mr. Molina’s
part, there was likely sorrle contribution from the atypical and trying circumstances involved on
this particular day.*’ i

In conclusion, it is clear is that the legislature and the Courts have conten%plated that in

order to successfully invoke these forfeiture provisions under Section 2353(b), therel must be some

%7 ] also note that I believed the witnesses that this rushed, “fast” and pressurized environment conttiibuted to the lack
of a second job briefing taking place before the afternoon work began. I believed the witnesses’ consistent testimony
that the gears were suddenly shifted around noon to a new area and new climbing duties, as opposed to the typical
lnoon lunch break. Their testimony suggested that there was a feel as if there was no time for a second job briefing
'with a lot of work left and not many workers to do the work that needed to be done. I believed that there was a rushed
feel conveyed by Mr. Vasquez in having to get a lot of work done prior to the electricity coming back on. A job
’brieﬁng before the climbing work began would have been another layer of safety, and 1 believed that this opportunity
Iwas also missed prior to the accident in question due to the pressured circumstances on this day.
i I should note that I often did not find Mr. Vasquez credible. It was not clear to me why Mr. Vasquez did certain
things that he did after this accident, but the denial of these actions did not bolster his credibility. [ first did not find
| him believable that he had not altered or caused the job briefing form to be altered after the accident. Instead, I found
'Claimant and the other Asplundh workers believable that a separate form should have been prepared and that the
: afternoon information had béen added to the moming’s form and Mr. Molina was asked to sign it after Claimant’s
accident. I further did not find Mr. Vasquez credible as to why he had not called an ambulance after this incident. He
| testified that no one had told him to call 9-1-1 and noted that “anyone else also could have called for an ambulance.”
He was the supervisor and the only one with a phone on site. The entire hearing had emphasized the constant risk of
| serious injury or death in falling out of trees, yet while Mr. Vasquez knew that Claimant had fallen from a tree, he
| downplayed any awareness that Claimant could be hurt badly after this fall. I finally did not find M{. Vasquez credible
 in denying that he had facilgfited the removal of Claimant’s Asplundh shirt or telling Claimant at the ER to hide that
| he had been injured at work. I am not clear on why Mr. Vasquez responded to Claimant’s acci Fent in the various
questionable ways he had but, overall, it did not help his credibility in this case.

| | 5
|
|
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willfulness or conscious intent to disregard safety rules or policies while knowing the inherent risk
of doing so. Additionally, there has been a consistent indication that forfeiture is inappropriate
under the Act where the eerloyee’s action is thoughtless or inadvertent as opposed to willful in

nature.

Based on a thorough review of the evidence, I conclude that Asplundh has fafiled to show
that Claimant’s policy violation here was willful, reckless or deliberate as opposed tq reflexive or
thoughtless in nature. For the additional reasons cited, I further recognize that Employer’s actions
likely contributed to Claimant’s and his spotter’s mistake, oversight or spur-of-the-moment
thoughtlessness on the day of the accident. Thus, for all of these reasons, I reject Asplundh’s
forfeiture defense and I finld that Claimant is entitled to workers’ compensation benefits under the

i

Act.

|

Attorney’s Fee & Medical Witness Fee

. .!' _ .
A claimant who is awarded compensation is entitled to payment of a reasonable attorney’s
fee “in an amount not to exceed thirty percent of the award or ten times the average| weekly wage
in Delaware as announc§d by the Secretary of Labor at the time of the award,| whichever is

smaller.”*® At the current time, the maximum based on Delaware’s average weekly wage calculates

to $11,969.40. The factors that must be considered in assessing a fee are set forth in General
Motors Corp. v. Cox, 304 A.2d 55 (Del. 1973). The Board is permitted to award less than the
Jmaximum fee and consideration of the Cox factors does not prevent the Board fiom granting a

Jnominal or minimal fee in an appropriate case, so long as some fee is awarded.*® A “reasonable”
|
’ [

I l
l ;

|
f"s DEL. CODE ANN. tit. 19, § 2320. J
14 See Heil v. Nationwide Muytual Insurance Co., 371 A.2d 1077, 1078 (Del. 1977); Ohrt v. Kentmere Home, Del.
’Super., C.A. No. 96A-01-005, Cooch, J., 1996 WL 527213 at *6 (August 9, 1996). r
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fee does not generally mean a generous fee.>® Claimant, as the party seeking the award of the fee,

bears the burden of proof in providing sufficient information to make the requisite cal

In this case, Claimant has achieved success regarding the compensability

accident and related injuries. Claimant’s counsel submitted an affidavit stating that o3

were spent preparing for the hearing. The hearing itself lasted about 11 hours over

days. Claimant’s counsel was admitted to the Delaware Bar in 2002 and is very ex

workers’ compensation litigation, a specialized area of law. His initial contact with (

rulation.

pf his work
ver 28 hours
two hearing
perienced in

"laimant was

in September 2021, so the period of representation has been for less than one yea%r. This case

involved no unusual or difficult questions of law or fact. Counsel does not appear
subject to any unusual time limitations imposed by either Claimant or the circumsts

this case was more complex in terms of time than the typical case. There is no

to have been
ances, though
evidence that

esentation of

counsel was precluded from accepting other employment because of his repr
Claimant, although naturally he could not work on other matters at the exact same tin]
working on this case. Counsel’s fee arrangement with Claimant is on a contingency Y
does not expect to receive compensation from any other source with respect to

litigation. There is no evidence that the employer lacks the financial ability to pay

fee. '

ne that he was
asis. Counsel

this particular

an attorney’s

!

Taking into consideration the fees customarily charged in this locality for syich services as

were rendered by Claimant’s counsel and all of the factors set forth above, I find th%t

: fee in the maximum allowable amount of $11,969.40 is reasonable in this case.

|
|
|
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0 See Henlopen Hotel Corp. v. Aetna Insurance Co., 251 F. Supp. 189, 192 (D. Del. 1966).
5! See Pughv. Wal-Mart Stores, Inc., 945 A.2d 588, 591-92 (Del. 2008).
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Medical witness fees for testimony on behalf of Claimant are also awarded to C

accordance with title 19, Section 2322(e) of the Delaware Code.

STATEMENT OF THE DETERMINATION

For the reasons set forth above, Claimant’s petition for DCD is GRAN]

laimant, in

['ED as the

Hearing Officer has concluded that Claimant has not forfeited his right to workers' compensation

benefits under 19 Del C. §2353(b). Having been successful, Claimant is granted

attorney’s fee in the maximum allowable amount of $11,969.40 as well as his med

fees.

IT IS SO ORDERED THIS 19® DAY OF MAY, 2022.

INDUSTRIAL ACCIDENT BOARD

KIMBERLY A. WILSON
Workers’ Compensation Hearing Offic

OWC Staff  *

" Mailed Date: ”’l(ua ]"2‘3, L0 47@
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